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TO THE PRINCIPAL MATTERS 


OF 


VOL. 2, JONES’ LAW. 


ABATEMENT. 

A plea in abatement that the plaintiff is a citizen of one of the States of 
this Union other than North Carolina, and that the defendant is not a resi- 
dent of the County where the suit is brought, but is a citizen of another 
State, it not being alleged in the plea that the contract sued on was not 
made in North Carolina, on demurrer, will be overruled. Afiller v. 
Black, 341. 


ACTION. 
An action of assumpsit for money had and reecived, will not lie in favor of 
the equitable owner of a chose in action against a legal owner who has 
received the money on it. Jfonday v. Siler, 389. 


ADMINISTRATOR AND EXECUTOR. 

1. The Administrator of one who was indebted to him on bills of exchange 
payable to him as “Cashier” of a Bank, has a right to retain against 
creditors, not of higher dignity, although such bills were due from the 
intestate as co-partner in a firm and the assets were of the intestate’s 
individual property. White v. Grigin, 3. 

2. One who has been appointed an executor in a Will, who did not qualify 
or renounce, cannot set up an adverse possession under a bill of sale 
obtained before the testator’s death, until some one qualifies as execu- 
tor or adroinistrator, no such adverse possession having begun in the 
life-time of the testator. Johnson v. Arnold, 113. 

Whether if an adverse possession had begun in the life-time of the testa- 
tor, and was still continuing, an assent could be given by the executor 
to the legatee, so as to enable him to maintaina suit in his own name, 
Quere? Ibid. 

3. An Executor in Virginia, has no right to assent to a legacy when the 
property is situated in this State, without making probate, and taking 
letters testamentary in our courts. Stamps v. Moore, 80. 
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4. Under the act of 1789, an administrator, who has made advertisement 
for creditors to present their claims within two years, but who has not 
taken refunding bonds from the next of kin, on paying the surplus to 
them, is not protected against the action of a creditor, brought after 
such advertisement and payment over. Reeves v. Bell, 254. 

Whether a surety, who pays a debt (not due by specialty) after the ac- 
tion of the creditor is barred by the Act of 1715, can maintain an ac- 
tion against a co-surety for contribution. Quere? Ibid. 

5. An Executor may lawfully assent to a specific legacy before the debts of 
the estate are paid. Edney v. Bryson, 365. 

6. The assent of an executor to a specific legacy may, under circumstances, 
be legitimately implied. did. 

7. A County Court upon its own mere motion, can institute and carry on 
proceedings to revoke letters testamentary, which they believe have 
irregularly issued. County Court v. Bissell, 387. 

8. An agreement and compromise on a final settlement of an administrator 
with the next of kin, in which slave property is included, is good with- 
out writing and without actual delivery of the slaves. Reeves v. Hud- 
wards, 457, S. P. Reeves v. Cow, 465. 


AGENT. 
Vide Trespass. 


AFFRAY. 
Vide Inpictment 1. 


AMENDMENT. 

1. It is erroneous for a Court to set aside an execution issued on a dormant 

judgment where property has been purchased under it. Murphrey v. 
Wood, 63. 

2. The jurisdiction of the Supreme Court in relation to amendments in the 
courts below, is Confined to the question of power. When the court 
below has the power to make an amendment, this Court cannot en- 
quire how it has exercised that power. Phillipse v. Higdon, Bus. 380, 
cited and approved. Pendleton v. Pendleton, 135. 

3. Upon a question, before a court of record, whether its own minutes, of 
a former term, shall be amended so as to set forth truly its own trans- 
actions, it is not bound by the ordinary rules of evidence, but may re- 
sort to any proof that is satisfactory to it. Mayo v. Whitson, 231. 

4. An ex parte affidavit, in such a case, therefore, taken before a justice of 
the peace, is notimproper. bid. 

5. In a question, whether a court shall enter, nunc pro tunc, an order made 
at a former term (but not then entered) the propriety of such former 
order cannot be enquired into in this Court. bid. 

6. When the Court below has the power to make an amendment, this 
Court cannot inquire how it has exercised that power. Jngram v. 


McMorris, 450. 
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7. Mere office judgments are under the control of the Court, and can be 
modified or set aside upon sufficient cause shown, at the next succeed- 
ing term of the Court. Powell v. Jopling, 400. 


APPEAL. 

1. The purchaser of property at a sale, under an execution issued on a dor- 
mant judgment, has a right to intervene and appeal from an order of 
the Court setting such execution aside. Murphrey v. Wood, 63. 

2. Where upon the appearance of an insolvent at the County Court, a sug- 
gestion of fraud is made, but no specifications are filed in that Court, 
Held that the cause was not in a state to be carried to the Superior 
Court by appeal, certiorari, or otherwise. McLaughlin v. McLaugh- 
lin et al. 319. 

3. Where a judgment has been rendered in a County Court upon a ca. sa. 
bond, the defendant has a right to appeal to the Superior Court, and 
the case will be considered de novo in that court. Plunkett v. Pen- 
ninger, 367. 

4, Where it appears from the record sent to this Court, that on the trial 
below, a question of law was reserved by the Court, to which the ver- 
dict was subject, and that question was decided, in favor of the appel- 
lee, the verdict set aside and a non-suit ordered, but the Judge fails to 
state what the question was, there must be avenire de novo. Brown 
v. Kyle, 442. 

5. The next of kin have a right to appeal from an order of sale of slaves 
obtained by the Administrator. Watkins v. Pemberton, 174. 


Vide Amenpment, 5; Cerriorari, 3. 


ASSENT TO A LEGACY. 
Vide Apmmustrator, &c., 5, 6. 


ASSIGNMENT OF A JUDGMENT. 
Vide Damaces, 1 & 2. 


ASSUMPSIT. 

Although assumpsit will lie in many cases by waiving a tort, yet only a 
court which could take cognizance of the tort can try the assumpsit, and 
therefore no jurisdiction can be given to a justice of the peace by such 
waiver. Mann v. Kendall, 192. 


ASSAULT WITH INTENT TO RAVISH. 
Vide Ixpictment, 3, 4. 


AVERMENT. 
Vide Inpictment, 2. 


ATTACHMENT. 
Vide Trover. 
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BAIL BOND. 

1. The assignment of a bail bond, by the administrator of a Sheriff, passes 
no such interest in it as to entitle the assignee to maintain an action in 
his own name against the bail. J/ann vy. I/unter, 11. 

2. A sheriff who has taken a bail bond, but fails to assign it, in consequence 
of which he is held as special bail, and compelled to pay the recovery 
had against the defendant, may sue on the obligation thus taken, as a 
common law bond, and recover from the obligor (the intended bail) 
the amount recovered out of him. J/iggins v. Glass, 353. 


Vide Orriciat Bop, 4. 
BASTARDY. 


Where a defendant in a bastardy proceeding is acquitted of the charge by 
a Jury, upon an issue submitted to them, he is not bound for the State's 
cost. Adams y. Pate, 14. 


BOUNDARY. 

1. A marked line of another tract, which can be established by its memorials 
when called for in a conveyance, must be run to, disregarding distance : 
but where such memorials cannot be established and there is no sufli- 
cient proof to establish it, the fact, that in the original survey, the sur- 
veyor ran to a given point near the plantation fence of the tract named, 
is no reason why course and distance shall be disregarded, and that 
point again recognized. Gause v. Perkins, 222. 

2. Where the owners of adjacent tracts of land ran and staked off a line, 
supposing it to be the true line between them, and had so considered it 
for more than twenty years, but there was no actual possession of the 
part included between this line and the true one, the original rights of 
the parties are not thereby altered and the true line being afterwards 
ascertained and fixed, the respective owners will hold according to it. 
Carroway v. Chancey, 170. 


BRIDGE. 


Vide Francnise. 


CLERK AND MASTER IN EQUITY. 
Vide Orriciat Bonps. 


CERTIORARI. 

1. Where by an Act of Assembly, Jury trials are abolished in the County 
Courts of a particular County, and an issue of devisavit vel non was 
made up in such County Court, there being no provision in the Act for 
removing the issues into the Superior Court : Held that the proper mode 
would be by certiorari, but that a removal by consent of parties would 
render the issuing of such a writ unnecessary. Thompson v. Floyd, 313. 


CONSIDERATION. 


Vide Cosrracrt, 4. 
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2. Held further, that an order of removal simply, is to be taken as a removal 
by consent. bid. 

3. The proceedings of inferior tribunals, which are subject to revision in a 
higher Court, must be of a judicial nature, and, it would seem, must be 
such as are not merely discretionary. Commissioners of Raleigh v. 
Kane, 288. 

4. An order of a County Court, granting a license to retail spirituous liquors 
is either an act, merely ministerial, or if judicial, discretionary in its 
character, and therefore not the subject of review by appeal or certiorari. 
Ibid. 

5. The Act of 1850, which makes it necessary for an applicant for a license 
to retail within the City of Raleigh, to produce the written permission 
of the Commissioners, leaves it discretionary with the Court to grant 
or refuse a license, even though the applicant has pro luced the permis- 
sion required, /feld, therefore, that the exercise of this power in such 
a case, is not the subject of review by appeal or certiorari. Ibid. 


COPARTNERS. 


Vide Partition. 


CONSTITUTIONALITY OF AN ACT OF ASSEMBLY. 
1. An act of Assembly giving to the Intendant of a Town the power of 
trying assaults and ‘batteries is unconstitutional and void. State y. 
Moss, 66. 
2. It is not an unconstitutional exercise of power in the Legislature, to make 


it discretionary in a County Court to abolish Jury trials in such Court. 
Taompson v. Floyd, 313. 


CONTRACT. , 

1. Where a party was to come within a few days with a note and surety 
for the hire of a slave for the next year, and he postponed the per- 
formance of this part of the undertaking, from some time in the last 
week of December, to the 10th of January, the owner was noi bound 
to keep the slave for him any longer, and was in no fault in then hiring 
him to another person. Warters v. Herring, 46. 

2. A. agreed to deliver to B. a quantity of corn at his farm in another coun- 
ty, B. sending for it; nothing was said as to the time or manner of 
payment. B. sent a vessel for the corn, but sent no money, nor did he 
give the agent sent, any instruction as to the payment, or in any way 
communicate with A. upon that subject; A. denied the contract and 
refused to deliver the corn: Held that although A. denied the gontract, 
still, in order to entitle B. to recover, he should have shown that he 
was ready and able to perform his part of the contract, though, under 
the cireumstanees, an actual production of the money was dispensed 
with. Grandy v. Mc Cleese, 142. 

3. For every breach of the duties arising out of a contract, the law awards 
some damages; and if none are proved, nominal damages should be 
given by the verdict of the jury. oud vy. J/ilton, 149. 
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3. Where one agreed with the owner of a slave that he would pay him 
$100, if his slave should run away, provided he would remove the 
hand-cuffs with which he was confined, the hand-cuffs being removed 
and the negro having run away, it was Held that a suit could not be 
sustained for the breach of this contract without a notice of the slave's 
escape to the defendant. Weatherly vy. Miller, 166. 

5. It was not necessary that a joint owner of the slave, who was not pres- 
ent when this contract was made should be a party to this suit. bid. 

6. A promise “to pay for three slaves, ten dollars per month, until we fin- 
ish our contracts on the Rail Road,” is an entire contract, and cannot 
be recovered upon, unless the slaves were continued until the finishing 
of the Rail Road contracts. White v. Brown, 403; S. P. Dula v. 
Cowles, 454. 

. An agreement and compromise on a final settlement of an Administrator 
with the next of kin, in which slave property is included, is good with- 
out writing and without actual delivery of the slaves. Reeves v. Ld- 
wards, 457, 


CONTEMPT OF COURT. 

A Justice of the Peace who grants an appeal to Court, from a judgment 
which he has rendered, and takes the required security, but afterwards 
defaces the appeal bond and fails to return the papers to the Court to 
which the appeal is taken, although guilty of a misdemeanor, it not liable 
to be punished for a contempt of the Court. Weaver v. Hamilton, 343. 


COSTS. 
1. Costs cannot be adjudged on a rule for a contempt, unless there be a 
judgment finding the defendant guilty of such contempt. Weaver v. 
Hamilton, 343. 


2. The maker of a promissory note, not for accommodation, is not liable for 
costs incurred by the payee in defending a suit brought against him by 
an endorsee. Jtuffalow v. Pipkin, 130, 

3. On a plea in bar since the last continuance being found for the defendant, 
or on its being admitted, the defendant is entitled to full costs. Wilson 
v. Pharr, 451. 

COVENANT. 

1. Where one of two administrators covenants that a certain slave “belongs 
to him, and that the sole right of the said slave is in him as the admin- 
istrator of A,” it is no breach of the covenant that the title of the slave 
is in the two administrators. Cowles v. Rowland, 219. 

2. A covenant for quiet enjoyment of land is broken, if the covenantee is 
entered upon and dispossessed by one having superior title, though this 
entry is not made under process. Darker y. Dunn, 203. 


DAMAGES. 
1. Where the sureties on the second bond of a clerk were erroneously sued and 
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the money forced out of them, the judgment in that suit is no bar to the 
action against the sureties who were actually liable; and where the 
judgment had been assigned to the use of the sureties who had wrong- 
fully paid, it will not be allowed to go in mitigation of damages. White 
v. Smith, 4. 

A return of the funds after a misapplication could only be considered in 
mitigation of damages, and to have that effect it should be shown 
that the funds were specifically appropriated to the payment of those 
entitled to them. bid. 

3. Where an agreement was to do three things of different degrees of im- 
portance and value, or pay twenty-five hundred dollars as stipulated 
damages, and the breach assigned is the not doing one of the things 
which was readily ascertainable in value, and was clearly less than the 
sum specified as damages, the stipulation was held to be a penalty. 
Thoroughgood v. Walker, 15. 

4. The measure of damages in a case against a magistrate for taking insuf- 
ficient surety, is the amount of the principal and compound interest on 
the principal up to the time of the plaintiff's arrival at full age, but 
nothing can be allowed as damages for the interest accruing after that 
event. Davis v. Lanier, 307. 

. For every breach of a contract the law awards some damages. Bond v. 
Hilton, 149. 


DEBTOR REMOVAL OF. 

Simply advising a debtor to run away, though the advice be given to de- 
lay, &c., is not equivalent to aiding and assisting, and will not sustain an 
action under the Statute against the fraudulent removing of debtors. 

Wiley v. McRee, 349. 


1o 


cr 


DEBTOR ESCAPE OF. 
Vide Escapr, 3. 


DEED. 

1. A reservation in a deed of “all the pine timber that will square one 
foot” to the vendors, “ their heirs and assigns forever, with the privi- 
lege of cutting and carrying away said timber at any time that may 
be convenient to the vendors, their heirs and assigns,” only embraces 
such timber as was of that size at the date of the conveyance, and not 
such as attained to it afterwards. Whitted v. Smith, 56. 

2. A copy of the probate of a deed by the subscribing witness, also of the 
order made by a County Court to appoint commissioners to take the 
private examination of a feme covert, were inserted on the deed itself, as 
also was the report of the commissioners, which were duly registered, 
though no other commission issued to them, and no other report was 
made to the Court: it was Held that this was a substantial compliance 
with the act of Assembly, and that the deed was duly authenticated. 
Hathaway v. Davenport, 152. 
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3. Where it appears that there are trees fit for making turpentine, which 
are not fit for tun timber, an exception of tun timber from a lease de- 
claring the general purpose to be for making turpentine, is not incon- 
sistent with the granting part of the lease. Grice v. Wright, 184. 

4. A deed, made by husband and wife to onc who dies previously to the 
probate and privy examination of the wife, is good from the time of its 
execution and delivery to the bargainee, provided, after the death, it 
is duly acknowledged, and the privy examination of the wife taken, 
and the deed registered. Jiall v. Chang & Eng, 440. 


DEMAND. 

If a note be payable at a particular time and place, a demand at the time 
and place need not be averred or proven in an action by the holder against 
the maker. A failure to make such demand can only be used in defense 
if the money was ready at the time and place. Nichols y. Pool, 23. 


DEPUTY. 
Vide Suenrirr, 3. 


DESTRUCTION OF RECORDS. 

1, To supply the loss of a deed under the Act of 1830, in relation to the 
destruction of the records of Hertford county, proof that a deed had been 
seen by several persons and copied by one of the witnesses, having in 
it the names of several creeks, but in what connection was not remem- 
bered, also calling for the lands of three individuals, but such proof not 
establishing any course or distance, nor whether the deed had a seal or 
whether the word heirs was in it, is not sufficient for the purpose in- 
tended. Ward v. Hatley, 88. 

2. The Act of 1830, concerning the burning of the Court House of Hertford 
county, made applicable to the County of Montgomery by Act of 
1844, only relates to such deeds as were in existence at the time the 
Court Houses of those counties were burnt. J/orrison v. Cook, 117. 


DETINUE. 
In order to sustain the action of detinue, even against a wrong-doer, the 
plaintiff must show, not only a right of property, but a present right of 
possession. O'Neal v. Baker, 168. 


DOWER. 
The claim of the wife for dower is paramount to the rights of the husband 
and, therefore, he cannot be heard to impugn her title. Pinner vy. Pin- 
ner, 398. 


DYING DECLARATIONS, 
Vide Evivence, 2, 15. 


EJECTMENT. 
1. The possession of one tract of land is no possession of another adjoining, 
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the two being held by the same individual under different titles. 
Morris v. Hayes, 93. 

2. Making pole bridges over a ditch on the side of a public road for driving 
cattle into a tract of swamp land, and the ranging of cattle on the same, 
and occasionally cutting a few timber trees, is not such a possession as 
will maintain the action of trespass. bid. 

3. The rule adopted in our Courts, in the action of ejectment, that where 

both plaintiff and defendant claim under the title of a prior grantee, 

neither shall be allowed to dispute the title of such prior grantee, does 
not forbid the defendant from showing, that before the plaintiff had got 
his conveyance, (which was a sheriff's deed) such prior grantee had 
conveyed to him,*though without consideration, and that he had con- 
veyed to a third person for a full and valuable consideration, who had 

no notice of the rights of the plaintiff’ Newlin v. Osborne, 163, 

4. Where neither of the proprietors of two interfering tracts of land, has 
actual possession of the part common to both titles, the law adjudges 
the right to him that has the elder. Baker vy. Me Donald, 244. 

5. The commencement of an action of ejectment is the service of the de- 
claration. If the plaintiff's title is complete at that time, he may 


recover. Thompson vy. Red, 412. 

6. The defense that the lessor of the plaintiff has taken possession of the 
premises sued for, must be pleaded in some form, or will not be noticed 
by the Court. bid. 

Vide Bounpary, 1, 2; Taxes, 1. 
ENDORSER. . 

1. The act of 1827, Rey. Stat. ch. 13, see. 10, makes an endorser liable to 

the holder of a note in the same way that the maker is liable: and 

“ when it is payable at a particular day and place, he is liable according 
to the principles laid down in Nichols vy. Pool, 2 Jones’ Rep, 23. 
Johnson v. Hooker, 29. 

2. Striking the name of the defendant out of the wnt, does not in any man- 
ner affect the cause of action against another defendant, nor prevent 
the party whose name is stricken out from again being sued, Jbid. 

3. The endorsement of a note in blank by one, Lefore the payee endorses it, 
is made regular by the endorsement of the payee, and the endorsement 
may be filled up as to both endorsers on the trial in the Superior Court, 
even after an appeal from the County Court: the trial being de novo in 
the Superior Court. Zid. 

Vide Costs, 2. 


ISCAPE. 

1. A Sheriff to whom a runaway has been delivered, but not under or by 
virtue of the warrant of a Justice of the Peace, is not liable for the 
escape of such runaway from the Jail of the county under the act of 
Assembly, Rev. Stat. Chap. 111, See. 11, 12, 13. Brock v. King, 302. 

2. Whether if the Sheriff had received a slave as a runaway, to be kept in 
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the common Jail of the County, and the slave escaped, the She riff 
would be liable at common law without reference to the Statute— 
Quere. Ibid. 

3. It is not an escape in a sheriff to permit a debtor committed under a 
ca, sa., to remain in prison with the door of the prison open, unless 
such debtor passes out of the prison, Currie v. Worthy, 104. 


Vide Inso.vent. 


ESTOPPEL. 

Where there is a description of land in a petition for sale for a partition, 
which does not embrace any particular lands, and a decree in a Court of 
Equity for the sale of the lands “mentioned in the petition,” such deeree 
is not sufficient to estop one of the parties claiming by a deed from the 
ancestor; and a deed filed by the defendant in that suit, under an order 
of the Court, (not in any way incorporated into that proceeding) will not 
render the description or the decree more certain. Morrison v. Laughter, 
354. 


Vide Suenrrr, 1. 


EVIDENCE. 

1. Where the action is for the detention of a written instrument, it is not 
necessary to give notice to the defendant to produce the paper on the 
trial, previously to proving the contents of such paper, as the suit itself 
is sufficient notice. Griffin v. Black, 1. 

2. In an action for words spoken, charging the plaintiff with the murder of 
an individual, what that individual said, though in extremis, and under 
the full impression that he would not recover, is not evidence on the 
plea of justification. Barfield v. Britt, 41. 

3. A witness who did not profess to be a chemist, nor to be able to give an 
opinion on any branch of the science, but had only been employed for 

_ a few weeks in a drug store, was held not qualified to give his opinion 
as an expert. Otey v. Hoyt, 70. 

4. To permit such a witness to say he had seen writing extracted by the 
use of chemicals from a pieee of paper which he held in his hand at 
the trial before a jury, was error. bid. 

5. Where it was admitted that the signature to a paper, offered as a bond, 
was genuine, but contended, at the same time, that the body of the 
note was a forgery, the onus was not thereby taken from the plaintiff 
and imposed on the defendant; but the former was still bound to prove 
the execution of the bond declared on. bid. 

6. Where notice was given to a prisoner in close custody, four days before 
the trial, to produce a certain paper which was traced to his possession, 
his residence being only four and a half miles distant when he received 
the notice: Held that this was sufficient to authorise the admission of 
secondary proof. State v. Hester, 83. 

7. The word “copy” generally pre-supposes an original, but not always. It 
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was error, therefore, to reject a deposition stating a telegraphic dispatch 
that spoke of it as a “copy,” on the ground that an original was neces- 
sarily implied, which was not produced, nor its absence accounted for. 
Banks v. Richardson, 109. 

8. Where an administrator of an estate, in order to get possession of the 
assets, makes a covenant with one found in possession of a slave, that 
the slave is his as administrator, in a suit on this covenant, the next of 
kin of the intestate are not liable for any part of the costs, and are not, 
on that account, disqualified to testify in his behalf, as they were m no 
wise liable for breaches of his personal covenant. Cowles v. Row- 
land, 219. 

9. The contents of a paper writing cannot be proved by parol, unless notice 
has been given to the adverse party, who has it in possession, to pro- 
duce it’on trial. Murchison v. McLeod, 239. 

This rule is not varied by the fact that the paper writing in question, is a 
will which was proven and recorded according to law, but the record 
destroyed by the burning of the court-house where it was deposited. 
Ibid. 

10. Upon the question of the bona fides of a deed, alleged to be in fraud of 
a contemplated marriage, what the husband, the grantor, said in favor of 
the deed, even before the marriage, is not admissible: because the wife 
claims by act of law paramount to the husband. Pinner vy. Pinner, 
398. 

11. Evidence given before a jury, to contradict a witness, and which is only 
competent for that purpose, ought not to be left to them by the Court 
as tending to establish the main allegations of the issue. J/enson v. 
King, 385. 

12. In a question of a fraudulent conveyance of a slave the plaintiff may 
go into the particulars of a trade for land, and a modification of that 
trade afterwards, in order to show that he was a creditor. folmesly 
v. Logue, 391. 

It is not competent for a creditor, in order to establish the fraud in ques- 
tion, to show that the debtor had made a fraudulent transfer of other 
property to another person. bid. 

13. It is not error for the judge to refuse to tell the jury, that the evidence of 
a witness, who has made a mis-statement, must be rejected altogether. 
State vy. Noblett, 118. ; 

14. A fact, required to be proved by a record, can only be proved by an ex- 
emplified copy of the record itself, and no certificate by the clerk of its 
substance or effect will do. Drake v. Merrill, 368. 

15. Dying declarations must be restricted to the act of killing, and the cir- 
cumstances immediately attending the act and forming a part of the res 
geste. State v. Shelton, 360. 

16. Evidence pertinent to the issue, though ever so slight, must be left to 
the jury. State v. P. Williams, 194. 

17. The wife of one named as exccutor in a willis not a competent witness 
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to prove the same, although her husband has renounced and has made 

arelease. Jfuie vy. McConnell, 455. 

18. The maxim falsum in uno falsum in omnibus, is, in a common law trial, 
io be applied by a jury according to their own judgment, and is not a 
rule of law in virtue of which the Judge may withdraw the evidence 
from their consideration, or direct them to disregard it altogether. 
State ve J. T. Williams, 257. 

Barrie, J., was of opinion that where the false oath is taken in the trial 
then progressing, the judge has a right so to instruct them. J bid. 


Vide Amenpment, 3, 12; Taxes, 2; Wits, 3. 


EXPERT. 


Vide Evivence, 3, 4. 


~XECUTION. 

Where a writ is issued against three, two of whom were in one county and 
the third in another county, in which latter county the judgment is ren- 
dered, J/eld that in the absence of special instructions, the clerk may issue 
an execution to either county, Bank vy. Stafford, 98. 


Vide Amenpmest, 1; Orrictat Bonn, 3. 


FALSUM IN UNO FALSUM IN OMNIBUS. 
Vide Evipence, 13, 18. 
FEME COVERT. 
Vide Deep, 2, 4; Hussaxp axnp Wire, 2. 
FRAUDULENT CONVEYANCE. 

Where an insolvent debtor transfers his effects to an infant, upon an agree- 
ment, made bona fide, that the infant should pay certain debts contracted 
by them both, as a firm, without providing security for the performance 
of such stipulation, such transfer is fraudulent in law and void as against 
creditors. JeCorkle v. Hammond, 444. 


FRANCHISE. 

A franchise, granted in 1766, to one and his heirs and assigns, to erect and 
keep up a toll bridge over a stream, and forbidding the erection of any 
other bridge or ferry within six miles, and imposing a penalty of twenty 
shillings for every passenger “set over” in violation of such act, is not 
violated by a rail road company, (incorporated by a modern act,) who 
carried passengers along their road, and as a part of the road, over their 
bridge, though the latter was within less than six miles of the other. 

MeRee v. Rail Road, 186. 

Quere. Whether the owner ofa toll bridge, who claims for a penalty for “set- 
ting over” persons and property docs not have to aver that he was able 
and ready to carry all persons, &c., offering themselves, with reasonable 
promptness and safety? bid. 
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FREE NEGROES. 
A notice to subject a free person of color to the penalty of $500, if he shall 
not remove within twenty days, must be served personally. Leaving such 
notice at the dwelling house, is not sufficient. State v. Jacobs, 52. 


FORCIBLE TRESPASS. 

1. In inquisitions under the statutes of forcible entry and detainer, it is a 
general rule to award writs of re-restitution upon quashing the pro- 
ceedings, and the courts, upon a motion for this purpose, will not suffer 
the merits of the controversy to be examined into. Watson v. Trus- 
tees of Floral College, 211. 

2. But this writ is not demandable ex rigore juris, and where the case itself 
shows that its issuing would work manifest oppression and injustice, it 
will be refused. 

3. Where one who is not on friendly terms with the owner of a dwelling 
house, comes there, armed with a gun, a revolver and a knife, and im- 
mediately after entering, uses violent and threatening language, (the 
owner being present.) and on being forcibly ejected by an inmate of 
the house, again comes to the outer door and forees it open, against the 
owner, who is struggling to keep it closed, he is guilty of a forcible 
trespass, although the owner may uot have forbid him, in terms from 
entering. State v. Bordeaux, 241. 


GRANT, 
Vide Prescmrtions, 3. 


GUARDIAN. 

A record showing that “ A was appointed a Guardian to B upon entering 
into bond with C and D at sureties” and that A only executed a bond, in 
consequence of which A took charge of the ward's estate, is a sufficient 
“committing of an orphan’s estate to the charge or guardianship” of a 
person, to render the magistrates making such entry, liable for not taking 
good and sufficient security upon the default of A. The entry in the above 
ease does not mean, that A was to be guardian if he gave B and C as 
sureties, but that he was already appointed guardian and was to, or would 
give the persons as sureties, who were tendered to the Court and accept- 
ed, Davis v. Lanier, 307. 

One of the several Justices of the Peace who are on the bench when an ap- 
pointment is made of a guardian without taking security, may be sued 
alone under the Act of Assembly Rey. Stat. ch. 54, see. 2. Jbid. 


HOMICIDE. 
1. A mere grudge or malice, in its general sense, is not sufficient to bring a 
ease within the rule laid down in Madison Johnson's case, 1 Ire. Rep. 
354; (referring the motive to antecedent malice rather than an imme- 
diate provocation :) to have that effect, there must be a particular and 
definite intent to kill: as if the weapon, with which the party intends 
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to kill is shown, or the time and place are fixed on, and the party goes to 
the place at the time, for the purpose of meeting his adversary with an 
intent to kill him. These facts create a presumption of malice till 
rebutted by the accused. State v. Johnson, 247. 

2. But where A bears malice against B, and they meet by accident, and 
upon a quarrel, B assaults A with a grubbing hoe, and thereupon A 
shoots B with a pistol, the rule of referring the motive to the previous 
malice will not apply. Jbdid. 

3. Where killing, which would have been manslaughter by reason of having 
been done on legal provocation, is nevertheless insisted to be murder 
because of the unusual manner in which the killing was done, if there 
be several aspects in which this unusual manner may be viewed as 
qualifying the motive of the prisoner, some of them favorable and some 
unfavorable, it is error in the Court to present to the jury only the view 
unfavorable to the prisoner. State v. Gentry, 406. 

4. It is not errror in the trial of a capital case, to permit witnesses, who 
have been previously examined, to be recalled and re-examined after 
the jury have retired to consider of their verdict. State v. Noblett, 418. 

Vide Juper’s Cuarer, 5. 


HUSBAND AND WIFE. 

1. For a trespass to the land of the wife before marriage, the wife is a proper 
party with the husband. Hair v. Melvin, 59. 

2. The words in a will “to the only proper use and behoof of my daughter ” 
do not secure to a feme covert a separate estate so as to deprive the 
husband of his marital rights. Bason v. Holt, 323. 

3. Where an eviction takes place during the coverture, the husband may 
sue alone, or he may join his wife with him in the suit. Halford v. 
Tetherow, 393. 


INDICTMENT. 

1, An indictment for an affray which simply charges that defendants did 
make an affray, without stating in what manner or by what acts, is 
defective. State v. Woody, 335. 

2. Every material averment, necessary to constitute a substantive offense, 
must be charged in the indictment and proved on the trial, by the State: 

Therefore, where it is alleged in an indictment, that the defendant did 
carry, convey and conceal a slave, without the consent in writing of the 
owner of such slave, with the intent he should escape beyond the limits 

® of the State, it is incumbent on the State to prove that such notice in 
writing was not given. State v. Woodly, 276. 

3. In a charge against a person of color for an assault with an intent to 
commit a rape, it is not necessary in the bill of indictment, to allege 
that the accused is a male, nor is it necessary to allege that the female 
assaulted was of the human species, State v. Jom, 414. 

4. An indictment charging that an assault was made with an “ intention” 
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to ravish, &c., instead of intent,” is good under the Statute of 1811. 
Ibid. 

5. It is not a ground for arresting a judgment upon a conviction for murder 
that the word blow is used throughout the indictment for wound, there 
being other words used in the same context, which show that a wound 
was given, and what kind of a wound it was. The informality is cur- 
ed by the Act of 1811. State v. Noblett, 418. 

Nasu, C. J., dissented from the Court, on the question of arresting the judg- 
ment, believing that the substitution of blow, for wound, was 4 matter 
of substance, not cured by the Act of 1811. Ibid. 

Vide Statute Limitations, 1; Forciste Trespass, 3. 


INFANT. 
Vide Fraupvutent ConvEYANCE. 


INFANCY. 

Where an infant, who was sued on a note given for two old slaves, after 
he comes of age, proposes in writing, to give them back and pay half 
of the note, and adds, “if they will not accept of the above offer I 
will have to pay them I suppose, but I shall do so at my convenience, 
as it will be nothing less than a free gift on my part,” it was Held that 
this was no such new promise as would avoid the plea of infancy. 
Dunlap v. Hales, 381. 


INSOLVENT. 

To render a Sheriff liable for the escape of an insolvent, surrendered in 
open Court, it is necessary to show that such insolvent was committed 
to the Sheriff's custody by an order of the Court. A mere prayer to 
that effect will not be sufficient. Siler v. McKee, 379. 

Vide Appeat, 2, 3. 


INTEREST. 
1. Interest, being an incident to a bond, cannot be recovered in a separate 
action for it alone after the principal of the bond has been paid. Afoore 
v. Fuller, 205. 
2. It is erroneous for a jury to give interest on damages in actions of tort. 


Connelly v. McNeil, '61. 


ISSUE. 
Collateral evidence in a cause should not be allowed to be used to the 
main issue, when not admissible for that purpose. Henson v. King, 385. 
JUDGES’ CHARGE. 

1. It is no violation of the duty of a Judge to speak of things as facts 
where they are treated as facts in the progress of the trial, and are not 
questioned by either side. State v. P. Williams, 194. 

2. There is no error in a Judge refusing to state a conclusion of law upon 
a state of facts not established by the evidenee in the cause. State v. 
Cain, 201. 
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3. Cireumstances that raise only a possibility or conjecture, ought not to be 
left alone, to a jury, as evidence of a fact which a party is required to 
prove. Sutton v. Madre, 320. 

4. Where a simple enumeration of circumstances leads to an irresistible con- 
clusion of fact, the Court cannot be considered as expressing an opin- 
ion upon such, contrary to the Act of Assembly, in merely making 
such enumeration, there being no peculiar significancy of voice or man- 
ner in making it. State v. Noblett, 418. 

5. Where the unusual circumstance relied on as varying the case from man- 
slaughter to murder, was that the prisoner put his knife open in his 
pocket, and the Court left it to the jury to say whether he thus disposed 
of his knife to use it again in the fight, he ought at the same time to 
have submitted the enquiry whether he thus put away the knife in or- 
der to draw on the fight, and afterwards to use it unfairly by giving a 
fatal blow unawares ; or whether, in fact, he had formed any definite 
purpose as to the use of the knife at all? State v. Gentry, 406. 


JUDGMENT. 
Vide AmenpMent, 1. 


JURISDICTION. 

1. An act of the’'General Assembly giving to the Intendant of Police of a 
Town, the power of trying assaults and batteries, is unconstitutional 
and void. State v. Moss, 66. 

2. Where a Justice of the Peace has no jurisdiction of the subject matter, 
his warrant is void and will not protect the officer who acts under it 
nor the magistrate himself. Cohoon vy. Speed, 133. 

3. Although one may waive a tort so as to be able to sue in assumpsit in 
certain cases, yet no new jurisdiction can be acquired in such cases so 
as to give a single magistrate the power of trying the case. Mann y. 
Kendall, 162. 

4. Where the plaintiff has an election to sue either in tort or contract, no 
court can hold jurisdiction of the assumpsit but one which can give a 
remedy on the tort itself; for the reason that the same questions of law 
arise in each. bid. 

5, An action may be maintained in this State, though both plaintiff and de- 
fendant are citizens of other States. Jiller v. Black, 341. 

G. Where a payment had been made on a note, which was originally for 
more than $100, which reduced it below that sum, but which payment 
was not entered on the note, nor known to the plaintiff when the suit 
was brouglit, although the note was over-due when the assignment 
was made, it was J/e/d that the assignee could not be non-suited. Bean 
v. Baxter, 356. 

Vide, AMENDMENT. 

7. No consent of a citizen, can authorize himself to be taxed so that he may 
receive a license to retail oftener than once a year, Z/e/d therefore that 
a license, granted by a County Court of Wake, under a permission giv- 
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en by, and paid for, to a Board which had once exercised the power 
and which was not in existence at the time of its session, is void, and 
subjects the retailer to the penalty given by the charter. Commission- 
ers v. Kane, 293. 

Where a State’s warrant is void for the want of jurisdiction, trespass or tro- 
ver, is the proper action and not case. Zachary v. Holden, 453. 

JURY. 

Where two of the jurors charged in a capital case left the rest of the jury 
for fifteen or twenty minutes, but did not speak to any one about the pri- 
soner or his trial, nor hear any one speak of them, the Court below hav- 
ing refused a new trial on the facts, Held that this Court will not award 
a venire de novo for the same causes of exception. State v. Hester, 83. 


JURY TRIALS, 
Vide, ConstituTIONALITY OF AN Act oF ASSEMBLY. 


JUSTICE OF THE PEACE, 
Vide, Contempt or Court. GvarpIay. 


LARCENY. 
1. The possession of stolen goods is a circumstance to be left to the jury in 


estimating the guilt or innocence of the accused, and however slight it 
may be, the court cannot disregard it. State v. Williams, 194. 

2. The act of 1852, concerning the stealing of slaves, is not a repeal of the 
10th section of the 34 ch. Rev. Stat., on that subject. State v. Hester, 83. 


LEGACY, 
Vide, Apministrator, 3, 5, 6. 


LICENSE TO RETAIL, 
Vide, Certiorart, 4,5; Retarine. 


LIMITATIONS STATUTE OF. 

1. The State, on a trial for a misdemeanor, upon a question under the stat- 
ute of limitations, is not restricted to the time stated in the Indictment, 
but is at liberty to go back two years previously to the finding of the 
bill. State v. Newsom, 173. 

2. Coverture is not a saving against the operation of the Statute of limita- 
tions, unless the wife must be joined with the husband in order to 
sustain the action. Where he may sue alone, or where he may join the 
wife with him at his election, the Statute bars. J/alford y. Tetherow, 393. 

3. Where the eviction takes place during the coverture, the husband may sue 
alone, or may join his wife with him at his election; in such a case, 
therefore, he is barred by the Statute. bid. 


Vide Apminisrrator, &c., 4. 


MALICE. 
Vide Homicipg, 1. 
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MANSLAUGHTER. 
Vide Homicipe, 1, 2, 3. 


MILL-DAMS. 

1. A dam erected below a steam-mill, for the purpose of floating timber 
to the mill and not for the purpose of driving the machinery of the 
mill, by which water is ponded back upon the land of another, does 
not come within the meaning of the Act requiring the proprietor of 
land overflown, first to apply by petition to the County Court. 

2. The penalty imposed on the owner of a mill for not keeping a bridge in 
repair, only applies to such bridges as constitute part of the public road. 
Hall y. Morrow, 465. 


MONEY HAD AND RECEIVED. 
Vide Action. 


MURDER. 
Vide Homicipe, 1, 2, 3. 


NONSUIT. 
Vide Junispictioy, 6. 


NOTES, BILLS, &c. 
Vide Demanxp.—Enporser, 1, 3.—Interest. 


NOTICE TO PRODUCE PAPERS. 
Vide Evivencer, 1, 6, 9. 


OFFICERS. - 

Persons who have been regarded as public officers for a greater part 
of the time during which the office existed, and whose acts are 
recognised by other public functionaries, must be taken to be officers 
de facto, and their acts will be regarded as valid, unless declared otherwise 
by some competent tribunal in a proceeding directly against them. 
Burton v. Patton, 124. 


ORIGINAL AND COPY. 
Vide Evivence, 7. 


OFFICIAL BONDS. 

1. Where a Clerk and Master took money belonging to his office and used 
it in speculation, the sureties of the bond for the term then current, are 
liable: notwithstanding the amount invested had been paid to him 
by his co-partner in trade after the time covered by that bond had 
elapsed, and a new bond had been given. White v. Smith et al., 4. 

2. Where a Clerk and Master in Equity misapplies a fund of which one is 
entitled to the annual interest during his life, and his wife afterwards, 
during her life, in case she survived :—Jeld, that the husband and wife 
can recover on the official bond for the year current at the date of the 
misapplication to the extent of the interest. Richardson v. Smith, & 
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3. A defendant in an execution paid the money to the sheriff who had the 
writ in his hands; the sheriff failed to make return of the money or 
process; a second execution issued upon which the defendant therein 
(the present relator) paid the money again: Feld, that he could not 
bring an action against the sheriff on his official bond for failing to 
make the proper return; that remedy inured to the plaintiff on the 
execution, and the relator’s remedy was to have the second execution 
set aside on motion, or sue plaintiff in the execution for money had 
and received as having been paid under a mistake. Brooks v. Gibbs, 
326. 

4. A sheriff is liable on his official bond for the non-payment of a judgment 
obtained against him on a sei. fa. to subject him as special bail, for not 
having taken a bail bond from the defendant in a writ executed by 
him. vans vy. Blalock, 377. 

Vide Inso.vent. 


ONUS PROBANDI. 
Vide Eviwence, 2, 5. 
PARTITION. 

1. Property held by copartners in a trading firm, is not the subject of suit 
for partition under the Act of 1829. Nor will it become so by the 
rights of the copartners passing into their hands. Such rights can 
only be, with propriety, dealt with in a Court of Equity. Fanner v. 
Moore, 120. 

2. A dissolution of copartnership without a settlement of its affairs, does 
not convert the members of the firm, or the purchasers of the partner- 
ship effects under them, into tenants in common, so as to authorise a 
proceeding under the Act of 1829. Jbid. 

Vide Prescptioy, 1, 2. 
PAYMENT. 

If a debtor hands money to a third person, who promises to hand it to the 
creditor, the right to the money does not vest in the creditor, so as to 
make it his property, until he is notified of the transaction, and agrees to 
adopt the act of the third person in receiving the money as his own act, 
whereby the debt is extinguished. Strayhorn v. Webb, 199. 

PENALTY. 
Vide Free Necroes. 
PER STIRPES, &ec. 

Where a declared general purpose of providing bountifully for one relative, 
would be defeated, and a very striking inequality produced among others 
standing in equal degree of relationship to the testator, by applying the 
rule of construction to make the division per capita, the other rule of di- 
viding per stirpes will be adopted. Divens v. Phifer, 436. 

PLEADING. 
1. In a declaration for a deceit in the sale of a fishery, the price paid for the 
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property, is not a material constituent of the cause of action, and need 
not be proved as alleged. Pettijohn v. Williams, 33. 

2. To establish a justification in slander, the same cogency of proof is not 
necessary, as would be required if the plaintiff were on his trial upon a 
criminal charge for the offense imputed to him in the words. Bar- 
Jield vy. Britt, 41. 

3. An allegation in a sci. fa., that the clerk failed to issue an execution to 
one county when he had an option to issue to one of two counties, 
will not justify an amersement under the Act of 1850. Bank of Cape 
Fear vy. Stafford, 98. 

4. The plea of former judgment contains an averment that it is for the same 
cause of action, and between the same parties: a judgment, therefore, 
against one of several obligors, to a joint and several bond, is no bar to 
an action against other obligors on the same bond, and not even in fa- 
vor of the one against whom a former judgment was rendered, if he 
join in a plea with those not formerly sued. Shuster v. Perkins, 217. 

5. Upon a plea “ since the last continuance,” pleaded in apt time, and found 
to be true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31, 
sec. 79,) must pay the whole costs of the suit. Wilson v. Pharr, 451. 

6. The defense that the plaintiff has taken possession of the thing sued for 
must be pleaded in some form, or it will not be noticed by the Court. 
Thompson v. Red, 412. 


POSSE COMITATUS. 
Vide Snerirr, 2. 


POSSESSION RIGHT OF. 
Vide Detinve. 


POSSESSION ADVERSE. 
Vide Apmiistrator, &e., 2. 


PRACTICE. 
Vide Arrgat, 4; Exporser, 2, 3; Homicripr, 4: Issue; Jury. 


PRESUMPTIONS. 

1. If a debtor has had the means or ability to pay the debt sued for during 
12 or 15 years before suit is brought, this is sufficient to meet the effect 
of reputed insolvency, which was relied on to repel the presumption of 
payment from the lapse of time, although he may not have been able 
to pay his other debts during that time. Walker v. Wright, 155. 

2. The law gives to the lapse of time an artificial and technical weight be- 
yond that which it would naturally have, as a mere circumstance, 
bearing upon the question of payment. bid. 

3. From thirty years actual possession of land according to known metes 
and boundaries, the law presumes, not only a grant, but every thing 
else that is necessary to complete the title. Baker v. McDonald, 244. 

Vide Roaps. 
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READINESS TO PERFORM, 
Vide Cowrract, 2. 


RECORD, (ortcixat & copy,) 
Vide Evipence, 14. 


REMAINDER. 

1. A bequest of slaves to one for life, and at his death, to his heirs lawfully 
begotten by his body, and for the want of such heirs, to certain persons 
designated, was held to be a good limitation in remainder, under the 
Statute of 1827. Sanderlin vy. Deford, 74. 

2. A bequest of a contingent interest to children, without any reference to 
their death during the pendency of the contingency, vests such an in- 
terest as survives them on their dying before the determination of the 
contingent event, and goes to their personal representative. Ibid. 


REMOVAL OF DEBTORS. 
Vide Destors. 


REMOVAL OF SUITS. 
Vide Certiorari, 1, 2. 


RE-RESTITUTION. 
Vide Forciste Trespass, 1, 2. 
RETAILING. 


1. An Act of Assembly, requiring a citizen of a town to get a permission 
from the commissioners of the town to retail spirituous liquors, within 
its limits, does not confer the right to retail; but the applicant must 
also get a license to retail from the county court, and such court-license 
will protect him though it runs beyond the time embraced in the per- 
mission of the commissioners. Parsley v. Hutchins, 159. 

2. Under the Charter of the city of Raleigh the power of the Commissioners 
to grant permissions to apply to the County Court, for a license to re- 
tail, and to collect a tax for such permission is to be exercised but once 
a year by the set of Commissioners in office; and can be acted upon 
only by a Court sitting within the same year. Commissioners of al- 
eigh v. Kane, 293. 

3. The sale of a quart of spirituous liquor, under an agreement that the scl- 
ler was to retain it in a separate vessel, and the buyer to have access 
to it when he pleased, under which agreement the buyer drank the 
whole at various times, (there being no finding that it was an artifice to 
evade the Statute) is not within the Act of Assembly. State v. Tell, 
337. 

Vide Certiorart, 4, 5. 


RETAINER. 
Vide Apmisistrator, &c., 1. 
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ROADS. 

The establishment of a road district or the assignment of hands to work on 
a public road, can only be made by an order of the County Court, and no 
acquiescence in the authority of an overseer by working under him upon 
a road, can amount toa presumption that a district was laid off, or that 
the citizen thus acquiescing had granted the power to another of com- 
pelling him to work on the road. Tarkington v. McRea, 47. 

RUNAWAY. 

Vide Escape, 1, 2. 

SCL. FA. 

Vide Pieaprne, 3. 

SEARCH WARRANT. 

A Justice of the Peace has no power to issue a warrant to search for a 
runaway slave. Cohoon vy. Speed, 133. 

SETTLEMENT. 

Where A. and B had come to a settlement, and agreed upon a particular 
sum, which B was entitled to as a credit, which was accordingly entered 
on a bond which A held against B, and afterwards upon a complaint by 
A that the credit was too large, B said “go and alter it, and if you can 
show me the mistake, it will all be right; and if not, the credit must be 
put back or altered back.” /e/d in a suit brought on the bond, that it 
was incumbent on A to show on the trial that there was a mistake in the 
settlement, or that he had, before that, shown such mistake to B. Jtod- 
gers v. Davenport, 138. 

SHERIFF. 

1. A sheriff by his return that he has levied upon the property of the defend- 

ant in a fi. fa. is estopped to deny the truth of such return. Sutton v. 

Allison, 339. 

A sheriff can, and when necessary should summon the power of the coun- 

ty to aid in the execution of final process. J bid. 

3. The mere appointment of a deputy on the nomination of the creditor, 
does not discharge the sheriff from liability for the wrongful act of the 
deputy, (as in failing to levy and sell under an execution) unless there 
be collusion or a want of good faith in making the nomination, Afar- 
tin vy. Martin, 285. 


Vide Bau. Bonn, 1, 2; Orrictan Bonn, 4. 


1o 


SLAVES, CARRYING, CONCEALING, &c. 


Vide IxpictMent, 2. 


SLANDER. 

1. A master is not ftiable to an action of Slander for words spoken while 
acting as counsel in behalf of his slave while he is ou trial before a com- 
petent tribunal, provided the words are material and pertinent to the 
matter in question. Shelfer v. Gooding, 175. 

Vide Evivence, 2. 
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2. In an action for words spoken, charging the plaintiff with the commission 
of a crime, it is not necessary for the plaintiff to aver or prove that he 
was physically able to commit the crime. Chambers v. White, 383. 


STATES OF THE UNION. 
Vide Jurispictioy, 5. 


SUPREME COURT. 
Vide Apprat, 4. 


TAXES. 

1. Whether the minutes of a County Court, showing the return by a sheriff 
of the list of lands to be sold for taxes due on the tax lists of a particu- 
lar year, and that it was read in open Court, and that a copy was set 
up in the court room, designating the tract of land and the name of the 
owner and the amount of tax unpaid, is not sufficient evidence to sus- 

- tain a sale for taxes, without producing the list itself—Quere. Hair v. 
Melvin, 59. 

2. But these minutes are proper evidence to be left to the jury on the ques- 
tion of the existence of such list, especially after the proper search has 
been proved, and its loss established. bid. 


Vide, Rerarrxe, 2. 


TENANYS IN COMMON. 
One tenant in common cannot sue his fellow, unless there is an actual ouster 
either proved or admitted by the pleading. Halford v. Tetherow, 393. 


TIME LAID ON AN INDICTMENT. 
Vide Sratute Limitations. 


TIME, REASONABLE. 
Vide Conrracrt, 1. 


TRESPASS. 

1, Where one not having title, drives the hands of another, who has no title, 
off of land from where they are working, (except one who remains at 
another place on the land to take care of the tools,) and the former con- 
tinues at the spot where he had found the hands, and afterwards the 
owner of the hands returns and finds the plaintiff'still on the land where 
he had been left, and makes his hands resume their work in defiance of 
the remonstrances of the plaintiff, this is no such possession as will sus- 
tain the plaintiff's action of trespass. AJforris v. Hayes, 93. 

2. If A knows, or has good reason to believe that B is about to shoot, or 
kill the hogs of C, which are in B's field, and A permits his slave to go 
with B in pursuit of the hogs, and the hogs are by B, with the aid of 
the slave, destroyed, A is liable in an action of trespass for such destruc- 
tion. Mardree v. Sutton, 146. 

3. Where College buildings, the title of which is in the Trustees, are partly 
occupied for College purposes by the students and teachers of the Col- 
lege, a Steward who occupies another part of these buildings, without 
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showing a lease, must be considered as the mere servant of the propri- 
etors and liable td be expelled by force. Watson v. McEachin, 207. 

4. The possession of one of two tracts of land, held by different titles, 
will not amount to possession of the other, although they adjoin and 
are cultivated together. Aforris v. Hayes, 93. 

Making pole bridges over a ditch, and driving cattle over them into a 
swamp, is not such a possession as will sustain an action of trespass. 
Ibid. 

Vide Forcrste Trespass, 1, 2. 

TROVER. 

A levy and sale under an attachment will not authorise an action of trover, 
simply because the attachment was sued out maliciously and without pro- 
bable cause. Case is the proper action for the redress of an injury of that 
kind. Rogers v. Pitman, 56. 

USURY. 

A promise to endorse a note held on a third person, which had been sold to 
the promisee at less than the sum called for in its face, is founded on an 
usurious consideration, and, therefore, cannot be enforced. Ray vy. Mc- 
Millan, 227. 

WILLS. 

1, Construction of a Will depending on its peculiar phraseology. Long v. 
Wright, 140. 

. Where one construction can be put on words in a will (in themselves 
extremely vague and indefinite) which will give operation and effect to 
the intention of the testator, that construction will be adopted, rather 
than the whole purpose of the will should fail. Winder v. Smith, 327. 

. Before a will can be received by our courts as having been established 
before a tribunal in another State, it must appear by the record made 
by such tribunal, that such will was judicially passed on by it. Drake 
v. Merrill, 368. 

. A devise of land, lying in this State by a citizen of another State can have 
no validity or operation, unless it be proved by the oath of witnesses 
before the proper court in this State, to have been properly executed 
according to the laws of this State bid. 

Where a father, in consideration of five shillings and love and affection 
for his daughter, makes a deed for land to her husband, and the hus- 
band, by his will, devises and bequeaths to his wife all the property to 
which he became entitled by his marriage with her, in lieu of her dower, 
(there being no express disposition of the same in any other part of 
such will) it was Held that such land was embraced in this devise. bid. 

6. The wife of one named as Executor in a will is not a competent witness 

to prove the same although her husband has renounced, and has made 

arelease. Huwie v. McConnell, 455. 
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Vide Evwwence, 8. 





























